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Income-tax Department
Edited by Stephen G. Rusk
A decision of more than passing interest is that of the circuit court of appeals
in the case of Charles W. Anderson, collector, v. George McNeir, in which it is
held that:
The gift tax was not a direct tax but an excise on one of the uses of
property.
It was not unconstitutional because retroactive.
It did not violate the due process clause of the fifth amendment of the
constitution and it operated uniformly and the classification was not un
reasonable nor capricious.

This decision reversed that of the lower court, and it is likely that the ques
tion will not finally be decided until the supreme court passes on it.
Another decision of importance is that of the supreme court in the case of the
State of Florida v. Secretary Mellon wherein the said state sought leave to file a
bill of complaint against the citizens of other states, to enjoin them from at
tempting to collect in Florida inheritance taxes imposed by the revenue act of
1926.
The opinion of the court is as follows:
“The imposition of the federal estate tax in the absence of a state tax
which may be credited may cause the withdrawal of taxable property from
the state, does not authorize original jurisdiction by the United States
supreme court.”

The federal estate-tax law was enacted in pursuance of the United States
constitution and is the supreme law of the land, and conflicting state laws must
yield.
The federal estate tax is uniform notwithstanding that certain states do not
impose an inheritance tax which may be credited thereon, the rule requiring
only that the liability imposed shall be alike in all parts of the United States.
A state may not sue as parens patriae of its citizens in protecting them
against risk of prosecution for failure to comply with the federal estate-tax law,
claimed to discriminate against them, since they must look to the United States
for such protective measures as flow from that status.
SUMMARY OF RECENT RULINGS
A deed to grantor’s children for the life of the survivor, then to grantees’
descendants for twenty-one years, and then fee to such descendants, is not a
transfer to take effect at or after death. (United States district court, E.D.
Pennsylvania, Fidelity Trust Company et al., co-administrators, v. Blakeley D.
McCaughn, collector.)
Earned surplus may be included in invested capital, under section 326 (a),
1918 act, notwithstanding that a prior operating deficit of the corporation had
not been made up. (Circuit court of appeals, eighth circuit, Milton Dairy
Company v. L. M. Willcutts, collector.)
Value for capital stock should not include goodwill which is dependent solely
on the continuance of the life of an individual and the friendly feeling toward
him of another company. (United States district court, district of Massa
chusetts, Noyes-Buick Company v. Malcolm Nichols.)
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Gains from an illegal business were taxable under the 1921 act. The 1921
act does not furnish immunity to one who makes incriminating disclosures in
the income-tax return required. Privilege against incrimination in fifth amend
ment is a complete defense to an indictment charging failure to file return, when
such return would disclose earning in the commission of crime. (Circuit court
of appeals, fourth circuit, Manly S. Sullivan v. United States.)
Provision of section 1106 (a) of the 1926 act, that expiration of limitation
period against the United States for assessment and collection of taxes shall ex
tinguish the tax liability, does not operate to destroy the effect of section 3224
of Revised Statutes, which prevents the enjoining of any assessment or collection
proceeding of the government.
If collection of a tax was illegal, the right thereto having been barred by
limitation, a waiver given to prevent advertisement for sale under restraint, in
volving destruction of credit, etc., should be canceled by a court of equity.
(United States district court, E. D. of Virginia, Thornhill Wagon Company v.
John Noel, collector.)
To the extent of value of corporate assets acquired by stockholder on dissolu
tion or expiration of corporation, he is liable for its debts, although there was no
formal transfer made. (Circuit court of appeals, fifth circuit, Coppe Manu
facturing Company v. United States.)
A corporation was not doing business when its only activity was the owner
ship and preservation of property and receipt of income therefrom, with only
necessary corporate organization, though payments received on investments
were reinvested and regular dividends were paid. (United States district court,
N. D. of Georgia, Nunnally Investment Company v. J. T. Rose, collector.)
Board of tax appeals has jurisdiction to determine whether a deficiency as
sessment is barred by limitation in section 250 (d) of the 1921 act and section
277 (a) (2) of the 1924 act, and the filing of amended return does not toll
statutes. (United States district court, N. D. Ohio, United States v. National
Refining Company.)
A real-estate brokerage corporation with a large income, having paid-in capi
tal of but $8,450, owned by four individuals (except one qualifying share) who
devoted all their time to the business, all the expenditures after organization
being from current profits, was held entitled to personal-service classification
under the 1918 act. (United States district court, N. D. Ohio, George B.
Ricaby Company v. Charles H. Nauts, collector.)
The board of tax appeals has full reviewing jurisdiction over findings of the
commissioner in special assessment cases, no unreviewable discretion being
granted him, and may require production of the “comparative statistics data
sheet” used in determining excess-profit tax under section 328 of 1918 act.
(Circuit court of appeals, D. C., David H. Blair v. Osterlein Machine Company.)
Payment under a compromise agreement may not be recovered as a payment
under duress though the compromise involved the dismissal of indictment
against an officer or taxpayer and the government could have coerced payment
of a larger sum. (Circuit court of appeals, fifth circuit, Alexander S. Walker
v. Alamo Foods Company.)
Loss is deducted as arising from “other casualty” under the 1916 act, re
sulting from damage to an automobile in the unauthorized possession of the
chauffeur. (Circuit court of appeals, second circuit, George L. Shearer v.
George W. Anderson.)
The gift tax was not a direct tax but an excise on one of the uses of property.
The gift tax was not unconstitutional because retroactive.
The gift tax did not violate the due process clause of the fifth amendment; it
operated uniformly and the classification was not unreasonable nor capricious.
(Circuit court of appeals, second circuit, Charles W. Anderson, collector, v.
George McNeir.)
TREASURY DECISION
(T. D. 3951, December 29, 1926)
Regulations 37, article 27; Regulations 63, article 23: Property held jointly or
as tenants by the entirety.
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Estate Tax
Property held as joint tenants and as tenants by the entirety.—
article 27, Regulations No. 37 (revised January, 1921), and article 23,
Regulations No. 63, amended.

Article 27 of Regulations No. 37 (revised January, 1921), and article 23,
Regulations No. 63, are hereby amended to read as follows:
Property held jointly or as tenants by the entirety.—The statute provides
for the inclusion in the gross estate of interests held jointly by the decedent
and any other person or persons and of estates by the entirety. This provision
applies only to a joint tenancy, or a tenancy by the entirety, created subsequent
to the passage of the revenue act in force and effect at the time of the decedent’s
death. This class of property includes all interests, whether in real or personal
property, where the survivor takes the entire property by right of survivorship,
and consequently the decedent’s interest therein forms no part of his estate
for purpose of administration. It does not include interests held as tenants in
common where the interest of each tenant passes free from any right of sur
vivorship.
The following are examples of this class: Real estate held by joint tenants;
real estate held by husband and wife (known as an estate by the entirety);
money deposited in a bank or trust company in the joint names of the decedent
and another and payable to either or the survivor; and, in general, all securities
and other personal property, where the title thereto was vested in the decedent and
one or more other persons, subject to the right of survivorship.
These amendments apply only to the estates of decedents who died prior to
the effective date of the revenue act of 1924.
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